Reviewing medical malpractice cases for a plaintiff's attorney: Heresy or responsibility  by Brown, O. William
VASCULAR LEGAL FORUM
O. William Brown, MD, Section Editor
Reviewing medical malpractice cases for a
plaintiff’s attorney: Heresy or responsibility
O. William Brown, MD, JD, Detroit, Mich
Many physicians refuse to provide an expert review of a medical malpractice case for a plaintiff’s attorney. They consider
it to be “sleeping with the enemy”. However, one method of avoiding frivolous suits is for reputable vascular surgeons
to provide an honest and thorough review of the care provided to a patient by another vascular surgeon. This article
discusses the importance and some guidelines for providing these reviews. (J Vasc Surg 2010;51:1054-5.)One of the first steps taken by a plaintiff’s attorney in
pursuing a claim for medical malpractice is to have the case
reviewed by a specialty appropriate physician in order to
determine whether or not the physicians involved in the
care of the patient committed malpractice. If the plaintiff’s
attorney cannot find a supportive expert, he/she will most
likely be unable to pursue a claim of medical malpractice.
While many respected vascular surgeons will agree to re-
view a medical malpractice case for a defense attorney, few
will review a case for a plaintiff’s attorney. In fact, some
vascular surgeons consider the review of a case for a plain-
tiff’s attorney as an act of heresy. The plaintiff’s attorney
must, therefore, turn to less reputable or less knowledge-
able physicians in an effort to determine whether or not a
client has been injured as a result of medical malpractice.
The Society for Vascular Surgery has outlined several im-
portant requirements that should be adhered to by mem-
bers of the Society who provide expert testimony in a
medical malpractice case. If members who choose to review
cases are to fulfill the expert witness requirement of the
Society for Vascular Surgery of being an “impartial educa-
tor”,1 they must accept the responsibility of reviewing
medical malpractice cases for both plaintiff and defense
attorneys.
Medical malpractice does occur. The Harvard Medical
Practice Study concluded that there is a substantial amount
of injury to patients from medical management, and many
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1054injuries are the result of substandard care.2 The Medical
Insurance Feasibility Study noted that 0.8% of hospitaliza-
tions involved injuries which, according to medico legal
experts, would probably give rise to a finding of negligence
in court.3 However, Loclaio et al4 noted that only 2% of
negligent injuries resulted in claims, while only 17% of
claims appeared to involve a negligent injury. Studdert et
al5 found a similar mismatch between the patients who
were subjected to substandard care and those who subse-
quently filed medical malpractice suits. In addition, the
ability of the legal system to fairly compensate patients with
meritorious claims remains controversial. While some stud-
ies suggest that the system effectively provides appropriate
compensation to those patients with legitimate claims,
other reports suggest that the degree of disability, and not
the presence of negligence, is the major determinant of
patient compensation.6,7 Physicians are the only individuals
who can correctly and effectively correct these unacceptable
mismatches. Clearly, it is the obligation of our profession to
assist the legal profession in determining when, and if, the
care provided to a patient lies outside the standard of care.
In so doing, we can potentially decrease the number of
lawsuits filed on behalf of patients who have not been
subjected to substandard care, while at the same time fairly
compensating those who have been injured as a result of
medical malpractice.
REPUTABLE PLAINTIFF’S ATTORNEYS
Some physicians will argue that plaintiff’s attorneys do
not care whether or not their client was treated negligently
by a physician, but instead only want to find a physician
who will testify on their behalf. For some plaintiff’s attor-
neys, that may be true. Similarly, there are some vascular
surgeons who operate on patients experiencing two mile
claudication. Most vascular surgeons would argue that
those physicians are the exception, and not the rule. Plain-
tiff’s attorneys would make an analogous claim concerning
unethical attorneys. In addition, it must be remembered
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mately $150,000 it costs to pursue a medical malpractice
suit unless they believe that their client has a high likelihood
of prevailing. They are sincerely trying to determine if, in
fact, their client “has a case”. When reputable vascular
surgeons refuse to evaluate plaintiff’s cases, the plaintiff’s
attorney is forced to seek the answer to this question from
an “expert” who either does not know what the standard of
care requires or is willing to say anything for a price.
How can an attorney determine whether his expert is or
is not competent? Can a physician determine whether or
not his/her attorney is competent? Some would claim that
attorney competence can be determined by outcome.
However, as physicians, we continuously insist that out-
come alone is not a determinant of the presence or absence
of negligence. It is true that plaintiff attorneys make their
living by suing doctors and, therefore, these attorneys
would, at first glance, appear to have a bias toward filing the
malpractice suit whether or not they believe their client’s
damages to be a result of negligence. But consider that
physicians make their living by treating patients and, in
general, more diagnostic studies and more treatment trans-
late into more income. Are all physicians interested only in
making money? If the answer to this question by the
medical profession is a resounding “NO” (which I suspect
it is), then the physicians must be willing to admit that
members of the legal profession are not interested solely in
making money. In addition, while the physician does not
incur increased cost as a result of “increased treatment”,
pursuing a medical malpractice suit can cost a plaintiff’s
attorney thousands of dollars. Accordingly, a plaintiff’s
attorney has a significant financial interest in determining
whether or not medical malpractice has occurred.
GUIDELINES FOR REVIEWING PLAINTIFF’S
CASES
Perhaps the most important guideline for reviewing a
case for a plaintiff’s attorney is to be certain that as a
reviewer, one does not know or have any relationship with
the physician defendant. Only under these circumstances
can a physician reviewer provide an unbiased and fair anal-
ysis of the medical facts. Reviewers should point out to the
attorney which actions of the defendant’s complied with
the standard of care and which did not, even if the reviewer
believes that the deviations, when considered in total, did
not result in significant damages. In addition, the reviewermust remember that “standard of care” is defined as what
the ordinary physician would do in like or similar circum-
stances, not what the reviewer would do. Reviewers must
remember the distinction between malpractice and maloc-
currence. In addition, reviewers must realize that a techni-
cal error such as postoperative bleeding from a suture line
does not constitute medical malpractice. Similarly, an error
in judgment, such as the use of a synthetic graft material for
a lower extremity bypass below the knee, does not neces-
sarily imply that the surgeon has committed medical mal-
practice. Finally, reviewers who conclude that malpractice
has occurred should be willing to testify for the plaintiff’s
attorney if a suit is filed.
It is the responsibility of any medical professional who
chooses to review cases to do so for both plaintiffs and
defendants. As a vascular surgeon, who would you rather
have evaluate the care that you provided to a patient, a
cardiologist, a podiatrist, a radiologist, a general surgeon
who does an occasional vascular case, or a respected certi-
fied vascular surgical colleague? For most vascular surgeons
this is not a difficult choice. If the reputable vascular surgi-
cal community assumes the responsibility of reviewing all
types of cases, the complaint of the plaintiff attorneys that
they cannot get a fair review will disappear, and so will many
of the frivolous medical malpractice suits.
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